COMPLIANCE RECAP

MARCH 2020

What every HR leader should
know about compliance.

March was a busy month in the employee benefits world.

The President signed the Families First Coronavirus Response
Act (FFCRA) into law. The Department of Labor (DOL) issued a
bulletin regarding enforcement of the FFCRA. The President also
signed the Coronavirus Aid, Relief, and Economic Security Act
(CARES Act) into law.

The DOL issued frequently asked questions (FAQs) on providing
leave under the FFCRA that have been updated multiple times
since first being issued. The DOL also issued an employee’s
rights notice that employers subject to the FFCRA are required
to post and issued employee and employer fact sheets on the
FFCRA.

The Internal Revenue Service (IRS) issued a notice regarding
health savings account (HSA) qualified HDHP coverage of testing
and treatment related to COVID-19 without meeting a minimum
deductible. The IRS also issued a notice providing taxpayers with
various filing and payment deadline extensions, including an
extension for HSA contributions. Additionally, the IRS issued
guidance on the emergency Family and Medical Leave Act
(FMLA) leave and emergency paid sick leave tax credits under
the FFCRA.

The U.S. Supreme Court announced that it will hear the court
case challenging the Affordable Care Act's (ACA’s)
constitutionality. The Department of Health and Human Services
(HHS) published the final 2021 actuarial value calculator and
methodology. The DOL issued FAQs on the availability of
traditional FMLA for COVID-19 and the Centers for Medicare
and Medicaid Services (CMS) issued FAQs on essential health
benefits and COVID-19.
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President Signs the Families First Coronavirus Response Act (FFCRA)

On March 18, 2020, President Trump signed the Families First Coronavirus Response Act (FFCRA) in response to
the spread of the 2019 Novel Coronavirus (COVID-19). The FFCRA is an economic stimulus plan that affects
coverage and cost sharing for COVID-19 testing and provides expanded federal family and medical leave and a
new federal paid sick leave law. The FFCRA also addresses other issues such as coverage and cost sharing for
COVID-19 testing under Medicare and Medicaid, emergency grants to states for unemployment insurance,
employer tax credits for compensation and amounts paid to maintain health coverage for employees who take
leave under the FFCRA, and federal funding for various programs.

Read more about FFCRA.

DOL Issues Non-enforcement Bulletin Regarding
the FFCRA

The Department of Labor (DOL) issued a bulletin
stating that it will not bring enforcement actions
against any public or private employer for violations of
the Families First Coronavirus Response Act (FFCRA)
occurring within 30 days of the Act’s enactment, which
is March 18, 2020, through April 17, 2020.

For purposes of non-enforcement of violations, the
employer must be acting “reasonably” and “in good
faith” when the violations occurred and the following
facts must be present:

= The employer remedies any violations, including
by making all employees whole as soon as
possible.

= The violations are not willful (the employer either
knew or showed reckless disregard for the matter
of whether the employer’s conduct was
prohibited).

= The DOL receives a written commitment from the
employer to comply with the FFCRA in the future.

President Signs the Coronavirus Aid, Relief, and
Economic Security Act (CARES Act)

In response to the spread of the 2019 Novel
Coronavirus (COVID-19), President Trump signed the
Coronavirus Aid, Relief, and Economic Security Act
(CARES Act) into law on March 27, 2020. The CARES
Act is the third phase in Congress’ response to
COVID-19 following the Coronavirus Preparedness
and Response Supplemental Appropriations Act,
2020 and the Families First Coronavirus Response
Act (FFCRA).

The roughly $2 trillion CARES Act provides
emergency relief aimed to assist business,
individuals, and hospitals during the period of public
health emergency due to COVID-19. The CARES Act
provides various benefits to individuals such as cash
payments and increased unemployment benefits, as
well as funding for various state and federal
programs.

Read more about the CARES Act “The Coronavirus
Aid, Relief, and Economic Security Act FFCRA
Amendments and Benefits Provisions” and
“Paycheck Protection Program-CARES Act”
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https://www/ssgmi.com
https://www.dol.gov/agencies/whd/field-assistance-bulletins/2020-1
https://ssgmi.com/wp-content/uploads/2020/04/President-Signs-FFCRA_SSG-COVID-19-UPDATE_032620.pdf
https://www.congress.gov/116/bills/hr748/BILLS-116hr748eas.pdf
https://ssgmi.com/wp-content/uploads/2020/04/CARES-Act_Compliance-Recap_APRIL-2020_Strategic-Services-Group.pdf
https://ssgmi.com/wp-content/uploads/2020/04/PPP_CARESAct_FAQClarification_SSGComplianceAdvisor_Updated041320.pdf
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DOL Issues FAQs and Fact Sheets on the FFCRA and the FFCRA Employee Rights Notice

The Department of Labor (DOL) issued frequently asked questions (FAQs) following the enactment of the Families
First Coronavirus Response Act (FFCRA). The FAQs have been updated with additional questions and answers
multiple times since first being issued. The FAQs provide additional guidance on emergency FMLA leave and
emergency paid sick leave. The FAQs answer various questions such as how to count employees when determining
whether an employer is subject to the leave laws, what type of records an employee must submit when seeking
leave, and eligibility for the small employer exception from certain leave requirements. In addition to the FAQs, the
DOL also issued employer requirements and employee rights fact sheets under the FFCRA.

The DOL also issued FAQs on the FFCRA Employee Rights Notice that employers must post by April 1, 2020. The
FAQs provide guidance on issues such as where and how to post the notice when an employer’s workforce is
teleworking and where to post the notice for employers with employees at multiple locations.

Read more about the Employer Paid leave requirements in the FFCRA.

Read more about the Coronavirus Relief Law Requires Paid Employee Leave.

IRS Allows HDHPs To Cover Coronavirus Costs

In response to the spread of the 2019 Novel Coronavirus (COVID-19), On March 11, 2020, the IRS issued a notice
regarding HSA-qualified HDHPs coverage of testing and treatment related to COVID-19. Under the notice, health
plans that otherwise qualify as HSA-eligible HDHPs will not lose that status solely because they cover the cost of
testing for or treatment of COVID-19 before the plan’s minimum deductible has been met. The notice provides that
vaccinations continue to be considered preventive care and can be paid for by the HDHP without first meeting a
deductible.

Read more about IRS Allows HDHPs to Cover Coronavirus Costs

Read more about Health Savings Accounts (HSAs) and qualified HDHPs.

IRS Extends Deadline for HSA Contributions

The Internal Revenue Service (IRS) issued a notice providing taxpayers with various filing and payment deadline
extensions in response to the spread of the 2019 Novel Coronavirus (COVID-19). The notice extends the deadline
for individuals to make health savings account (HSA) contributions from April 15, 2020, to July 15, 2020. The IRS
released frequently asked questions regarding the various extensions.

(
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https://www/ssgmi.com
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.dol.gov/agencies/whd/pandemic/ffcra-employer-paid-leave
https://www.dol.gov/agencies/whd/pandemic/ffcra-employee-paid-leave
https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-questions
https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf
https://ssgmi.com/wp-content/uploads/2020/03/DOL-Guidance_Employer-Paid-Leave-Requirements-in-the-FFCRA_SSG-HR-Compliance-Brief_032620.pdf
https://ssgmi.com/wp-content/uploads/2020/03/New-Coronavirus-Relief-Law-Requires-Paid-Employee-Leave_SSG-HR-Compliance-Brief_032620.pdf
https://www.irs.gov/pub/irs-drop/n-20-15.pdf
https://ssgmi.com/wp-content/uploads/2020/04/IRS-Allows-HDHPs-To-Cover-Coronavirus-Costs_SSG-Legal-Update_031320.pdf
https://ssgmi.com/wp-content/uploads/2020/04/Health-Savings-Accounts_What-You-Need-to-Know_SSG-Compliance-Advisor_041420.pdf
https://www.irs.gov/pub/irs-drop/n-20-18.pdf
https://www.irs.gov/newsroom/filing-and-payment-deadlines-questions-and-answers
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IRS Issues Guidance on Emergency FMLA Leave and Emergency Paid Sick Leave Tax Credits

The Internal Revenue Service (IRS) issued Notice 2020-21 and frequently asked questions regarding
implementation of employer tax credits under the Families First Coronavirus Response Act (FFCRA).

The FFCRA provides for tax credits for each calendar quarter in an amount equal to 100 percent of the qualified
sick leave wages and qualified family leave wages required to be paid under the FFCRA (or equivalent amounts for
certain self-employed individuals). The tax credits apply to qualified sick leave wages and qualified family leave
wages paid for the period from April 1, 2020, to December 31, 2020. The self-employment tax credit also applies
for the period from April 1, 2020, to December 31, 2020.

Read more about Tax Credits for Coronavirus Paid Leave.

Status of Court Case Challenging ACA Constitutionality

On March 2, 2020, the U.S. Supreme Court (Supreme Court) announced that it will hear the court case challenging
the Affordable Care Act’s (ACA’s) constitutionality. Previously, the Supreme Court declined expedited review of the
case.

As background, in 2018, 20 states filed a lawsuit asking the U.S. District for the Northern District of Texas (District
Court) to strike down the ACA entirely. The lawsuit came after the U.S. Congress passed the Tax Cuts and Jobs Act
of 2017 (TCJA) that reduced the individual mandate penalty to SO, starting in 2019.

On December 14, 2018, the District Court issued a declaratory order that the individual mandate is
unconstitutional. The District Court found that the individual mandate is unconstitutional without the penalty and
that the individual mandate is inseverable from the rest of the ACA. Because of its findings, the District Court
declared that the individual mandate and the entire ACA — including its guaranteed issue and community rating
provisions — are unconstitutional.

On December 18, 2019, the U.S. Court of Appeals for the Fifth Circuit (Appeals Court) held that the ACA’s individual
mandate is unconstitutional. The Appeals Court is remanding the case to the District Court for additional analysis
on whether the individual mandate can be severed from the ACA. The Appeals Court is also directing the District
Court to consider the government’s new arguments regarding the relief that should be provided to the plaintiff
states and the two individual plaintiffs in the case.

On January 3, 2020, the defendant state attorney generals and the U.S. House of Representatives asked the
Supreme Court to hear an appeal of the Appeals court decision. The defendants also requested an expedited
briefing schedule for the case to be heard in 2020. On January 21, 2020, the Supreme Court denied expedited
review of the case.

Read more about the status of the court case.
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https://www.supremecourt.gov/orders/courtorders/030220zor_l5gm.pdf
https://www.supremecourt.gov/orders/courtorders/012120zor_7k47.pdf
https://www.courtlistener.com/recap/gov.uscourts.txnd.299449/gov.uscourts.txnd.299449.1.0.pdf
https://www.courtlistener.com/recap/gov.uscourts.txnd.299449/gov.uscourts.txnd.299449.211.0.pdf
http://www.ca5.uscourts.gov/opinions/pub/19/19-10011-CV0.pdf
https://ag.ny.gov/sites/default/files/california_v._texas_petition_for_a_writ_of_certiorari.pdf
https://www.documentcloud.org/documents/6596268-Cert-Petition-House-v-Texas.html
https://affordablecareactlitigation.files.wordpress.com/2020/01/house-aca-motion-to-expedite.pdf
https://ssgmi.com/wp-content/uploads/2020/02/Updated-030320_Status-of-the-Court-Case-Challenging-ACA-Constitutionality_SSG-ACA-ADVISOR.pdf
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HHS Publishes Final 2021 Actuarial Value Calculator and Methodology

The Department of Health and Human Services (HHS) published the Final 2021 Actuarial Value (AV) Calculator
Methodology. The Final 2021 AV Calculator Methodology also contains the 2021 AV Calculator. HHS issues this
guidance annually to help issuers of non-grandfathered health insurance plans, offered in the individual and small
group markets, to determine the levels of coverage of their plans (for example, AV of 60 percent for bronze level,
AV of 70 percent for silver level, AV of 80 percent for gold level, and AV of 90 percent for platinum level).

A few changes were made to the 2021 AV Calculator compared to the 2020 AV Calculator. For the 2021 AV
Calculator, HHS updated the claims data underlying the continuance tables that represent the standard population.
For the 2021 AV Calculator, HHS updated the trend factors used to trend spending forward year-to-year from 2017
to 2021. HHS projected spending forward from 2017 to 2018 at an annual rate of 3.25 percent for medical
spending and 9 percent for drug spending. Each additional year from 2018 to 2021 is projected at 5.4 percent for
medical spending and 8.7 percent for drug spending. Also, the AV Calculator estimate for the annual limit on cost-
sharing has been increased to $8,700 for 2020. HHS also updated the continuance tables’ structure to use $100
spending buckets within the range of $0-$15,000. HHS also added a “Percent of Enrollees” column to the AV
Calculator to provide accurate weighting for each spending bucket. Finally, HHS updated the AV Calculator
algorithm to more accurately calculate spending during the deductible phase for plans with benefits that are
subject the deductible and have a copay.

DOL Issues FAQs on Traditional FMLA and COVID-19

Prior to the President signing the Families First Coronavirus Response Act, the Department of Labor (DOL) issued
frequently asked questions (FAQs) regarding employee eligibility for traditional Family and Medical Leave Act
(FMLA) leave due to an employee contracting the flu (including pandemic influenza) or caring for ill family
members. The FAQs provide that if the flu is considered a serious health condition under FMLA, the employee is
entitled to FMLA leave. However, an employee would not be eligible for traditional FMLA leave for the purpose of
avoiding exposure to the flu or taking leave due to a child being dismissed from school or child care.

The FAQs contain additional information on topics such as leave policy considerations and amending leave policies,
laying off employees while retaining others, and requiring medical certification.

Review the DOL issued frequently asked questions (FAQs)

(
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CMS Issues FAQs on EHBs and COVID-19

The Centers for Medicare and Medicaid Services (CMS) issued frequently asked questions (FAQs) addressing

whether COVID-19 diagnosis and treatment are considered essential health benefits (EHBs). EHBs must be
covered by non-grandfathered individual and fully insured small group health plans. The FAQs provide that
EHBs generally include coverage for the diagnosis and treatment of COVID-19. Additionally, medically
necessary isolation and quarantine required by and under the supervision of a medical provider during a
hospital admission are generally covered as EHBs. The FAQs also provide that while a COVID-19 vaccine does
not currently exist, vaccines that have been recommended by the Advisory Committee on Immunization
Practices must be covered as EHBs without cost-sharing, and before meeting any applicable deductible. If a
plan does not cover a recommended vaccine on the plan’s formulary, enrollees may use the plan’s drug
exceptions process to request that the vaccine be covered under their plan.

?? QUESTION OF THE MONTH ?°?

Q: Has the Internal Revenue Service
(IRS) provided any guidance on cafeteria
plan permitted election change events
to allow group health plan participants
to make mid-year election changes due
to COVID-19?

A: Currently, the IRS has not provided any
guidance on allowing group health plan
participants to make mid-year election changes
beyond those recognized in the cafeteria plan
regulations and adopted in the employer’s plan
documents.

4/7/2020
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As a UBA Partner Firm affiliate, Strategic Services Group (SSG) has access to Compliance Advisor resources that can assist companies in remaining compliant and informed now and into the future.
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